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U.S. Customs Service 


Treasury Decisions 


(T.D. 93-33) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved June 8, 
1992 to April 2, 1993, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 


Dated: May 10, 1993. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Austenal, Inc. 

Articles: Cut, deburred and polished vitallium 

Merchandise: Continuous cast cobalt-chromium-molybdenum alloy 
(vitallium alloy) 

Factory: Chicago, IL 

Proposal signed: February 3, 1993 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: New York, March 25, 1993 


(B) Company: BASF Corp. 

Articles: Expanded polypropylene beads 

Merchandise: Polypropylene minipellets 

Factory: Wyandotte, MI 

Proposal signed: March 25, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 24, 1993 
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(C) Company: Baerlocher U.S.A., a partnership 

Articles: PVC stabilizers 

Merchandise: p-tertiarybutyl benzoic acid (PTBBA); dibenzoy]l- 
methane (DBM); cadmium oxide; m-toluic acid [m-toluylic acid: 
3-methylbenzoic] 

Factory: Dover, OH 

Proposal signed: July 31, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 10, 1993 


(D) Company: Baxter Healthcare Corp. 

Articles: Univox IC; Univox Oxy 

Merchandise: Oxyphan membrane 

Factory: Anasco, PR 

Proposal signed: August 12, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 1, 1993 


(E) Company: Bradford Industries, Inc. 

Articles: Polyurethane topcoated non-woven material 

Merchandise: ELN topcoat urethane; Nordlys non-woven 

Factory: Lowell, MA 

Proposal signed: June 2, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 24, 1993 


(F) Company: Carpet Industries of North America 

Articles: Tufted carpet; machine woven rugs; manufactured carpet 
yarn; spaced-dyed yarn 

Merchandise: Polypropylene filament yarn (dyed and undyed); 
polypropylene and wool yarn (dyed and undyed); jute yarn 

Factory: Adairsville, GA 

Proposal signed: September 12, 1990 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, March 24, 1993 


(G) Company: Chem-Fleur, Inc. 

Articles: Hedione 

Merchandise: Cyclopentanone; dimethyl malonate 

Factory: Port Newark, NJ 

Proposal signed: December 11, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 10, 1993 
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(H) Company: Chemoil Corp. 

Articles: Bunker fuel oils 

Merchandise: Fuel oil derivatives (No. 6) 

Factories: Long Beach, CA; and at its agents operating under T.D. 
55027(2) and/or T.D. 55207(1) 

Proposal signed: July 10, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach, (San Francisco 
Liquidation Unit), February 24, 1993 


(I) Company: Coastal Fuels Marketing, Inc. 

Articles: Intermediate fuel oil; marine diesel oil; marine gas oil 

Merchandise: Distillate oil (No. 4 oil); residual oil (No. 6 oil) 

Factories: Norfolk, VA; Cape Canaveral, Jacksonville, Miami, Palmetto, 
Pensacola & Ft. Lauderdale, FL; Corpus Christi, TX; Guaynabo, 
PR; Mobile, AL 

Proposal signed: August 24, 1992 

Basis cf claim: Used in 

Contract forwarded to RC of Customs: Houston, February 24, 1993 


(J) Company: Coastal Oil of New England, Inc. 

Articles: Intermediate fuel oil; marine diesel oil; marine oil 
Merchandise: Distillate oil (No. 4 oil); residual oil (No. 6 oil) 
Factories: Revere & South Boston, MA 

Proposal signed: August 24, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, February 24, 1993 


(K) Company: Coastal Oil of New York, Inc. 

Articles: Intermediate fuel oil; marine diesel oil; marine oil 

Merchandise: Distillate oil (No. 4 oil); residual oil (No. 6 oil) 

Factories: Bayonne & Westville, NJ; Flushing; Newburgh, Syracuse & 
Vestal, NY 

Proposal signed: August 24, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, February 24, 1993 


(L) Company: Colby Plastics Co., Inc. 

Articles: ABS-DWV plastic pipe 

Merchandise: Natural high impact ABS (acryllonitrile butadiene 
styrene) resin 

Factory: Pendleton, OR 

Proposal signed: November 20, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), February 26, 1993 
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(M) Company: E. I. du Pont de Nemours and Co. 

Articles: Clear crop linuron 480 and various Lorox® herbicides 

Merchandise: 3-(4-dichlorophenyl)-1-methoxy-l-methylurea a/k/a 
linuron technical 

Factory: La Porte, TX 

Proposal signed: April 29, 1992 

Basis of claim: Used in 

Contract forwarded to RCs of Customs: New York & Boston, April 2, 
1993 


(N) Company: Eastman Kodak Co. (Tennessee Eastman Div. & 
Carolina Eastman Div.) 

Articles: Polyester polymers pellets 

Merchandise: Paraxylene; ethylene glycol 

Factories: Kingsport, TN; Columbia, SC 

Proposal signed: November 16, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 24, 1993 


(O) Company: Georgia Gulf Corp. 

Articles: Phenol; acetone; alpha methyl styrene (AMS) 

Merchandise: Isopropylbenzene (Cumene) 

Factories: Plaquemine, LA; Pasadena, TX 

Proposal signed: January 28, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, March 17, 1993 

Revokes: T.D. 90-2—M to cover additional factory 


(P) Company: Heublein, Inc., d/b/a Heublein Wines 

Articles: Pasteurized grape juice concentrate 

Merchandise: Red and white grape juice concentrate 

Factory: Madera, CA 

Proposal signed: May 7, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), June 8, 1992 


(Q) Company: Hiils America Inc. 

Articles: Liquid colorants 

Merchandise: Pigments 

Factories: Piscataway, NJ; Pleasanton, CA 

Proposal signed: November 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 24, 1993 
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(R) Company: Hiils America, Inc. 

Articles: Viscoplex 

Merchandise: Monomer 981; monomer 091; monomer 5288 
Factory: Chestertown, MD 

Proposal signed: August 28, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, March 11, 1993 


(S) Company: Ink Technology Corp. 

Articles: Printing ink 

Merchandise: Dyes 

Factory: Cleveland, OH 

Proposal signed: November 24, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 10, 1993 


(T) Company: Mallinckrodt, Inc. 

Articles: Iothalamic acid 

Merchandise: Triiodoamide dry; triiodoamide 

Factory: St. Louis, MO 

Proposal signed: September 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, February 26, 1993 


(U) Company: Mallinckrodt Specialty Chemical Co. 

Articles: Iothalamic acid 

Merchandise: Triiodoamide dry; triiodoamide 

Factory: St. Louis, MO 

Proposal signed: September 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, February 26, 1993 


(V) Company: Miles Inc. 

Articles: Diagnostic reagents for controls, calibrators, and reagents for 
testing 

Merchandise: Various enzymes and organic chemicals 

Factory: Middletown, VA 

Proposal signed: March 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 1, 1993 


(W) Company: Princeton Carpets, Inc. d/b/a Princeton, Inc. 

Articles: Tufted carpet; machine woven rugs; manufactured carpet 
yarn; spaced-dyed yarn 

Merchandise: Polypropylene filament yarn (dyed and undyed); 
polypropylene and wool yarn (dyed and undyed); jute yarn 

Factory: Adairsville, GA 

Proposal signed: September 12, 1990 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, March 24, 1993 
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(X) Company: Rhéne-Poulenc Inc. 

Articles: Vanillin; ethyl vanillin; catechol; hydroquinone; guaiacol; 
guetol; veratrol; ortho diethoxy benzene; diphenol ethers 

Merchandise: Phenol; glyoxylic acid; perchloric acid; methyl] chloride; 
ethyl chloride; catechol; guaiacol; guetol 

Factory: Baton Rouge, LA 

Proposal signed: February 1, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 11, 1993 


(Y) Company: Uniroyal Plastics Co. 

Articles: Naugahyde™ fabrics 

Merchandise: Polyvinyl] chloride resins 

Factories: Mishawaka, IN; Port Clinton, OH; Stoughton, WI 
Proposal signed: November 18, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 24, 1993 


(Z) Company: Ventura Coastal Corp. 

Articles: Filtered and refined lemon oil (FCC lemon oil, cold pressed, 
California type); filtered and refined lemon oil (non-FCC lemon oil, 
cold pressed, desert type) 

Merchandise: Lemon oil, cold pressed 

Factory: Ventura, CA 

Proposal signed: May 15, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), March 11, 1993 


19 CFR Part 12 
(T.D. 938-34) 


EXTENSION OF IMPORT RESTRICTIONS ON 
ANTIQUE CEREMONIAL TEXTILES OF COROMA, BOLIVIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the extension of the import restrictions on antique ceremonial textiles 
from Coroma, Bolivia which were imposed by T.D. 89-37. The Deputy 
Director of the United States Information Agency (USIA) has deter- 





U.S. CUSTOMS SERVICE 


mined that the emergency conditions which originally warranted the 
imposition of import restrictions still exist. Accordingly, the restrictions 
will continue to be in effect for an additional three years, and the 
Customs Regulations are being amended to indicate this extension. 


EFFECTIVE DATE: May 20, 1993. 


FOR FURTHER INFORMATION CONTACT: 


Legal Aspects: John Atwood, Chief, Intellectual Property Rights 
Branch, (202) 482-6960. 

Operational Aspects: Jan Priestley, Office of Trade Operations (202) 
927-1136. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to the provisions of the Convention on Cultural Property 
Implementation Act, the Deputy Director of the United States Informa- 
tion Agency (USIA), after consultation with the Secretaries of State and 
Treasury, determined that significant antique ceremonial textiles from 
Coroma, Bolivia were in danger of pillage and looting, and that an emer- 
gency condition existed which warranted the imposition of a prohibition 
on the importation of such articles into the United States. In T.D. 89-37, 
the Customs Service announced the imposition of import restrictions 
and identified the types of articles covered by the restrictions. 

The Deputy Director of the USIA has considered the recommenda- 
tions of the Cultural Property Advisory Committee and determined that 
the emergency conditions which warranted imposition of the initial re- 
strictions still exist and has decided to extend the import restrictions for 
another three years. (See Federal Register of May 5, 1993 (58 FR 
26811)). 

Accordingly, Customs is amending § 12.104g (19 CFR 12.104g) to 
reflect the extension of the import restriction. 


REGULATORY FLEXIBILITY ACT 
Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), do not apply. 
EXECUTIVE ORDER 12291 
Because this document does not result in a “major rule” as defined by 
Executive Order 12291, a regulatory analysis is not required. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment reflects the extension of emergency import 
restrictions on cultural property which is currently subject to pillage 
and looting, pursuant to § 553(b)(B) of the Administrative Procedure 
Act, no notice of proposed rulemaking or public procedure is necessary. 
For the same reason, a delayed effective date is both impracticable and 
contrary to the public interest. 
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DRAFTING INFORMATION 


The principal author of this amendment was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural Property. 


AMENDMENT TO THE REGULATIONS 


Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general and specific authority citation for Part 12 continues to 
read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 


Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 

K * * * * * * 

2. Section 12.104g is amended by adding “extended by 93- 34” imme- 
diately after the entry “89-37” in the column headed “T.D. No.” adja- 
cent to the entry for Bolivia. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: May 5, 1993. 
RonaLp K. NoBLg, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 20, 1993 (58 FR 29348)] 
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AMENDED 
19 CFR Parts 19, 113, and 144 
(T.D. 92-81) 


RIN-1515-AA22 
DUTY-FREE STORES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of effective date. 


SUMMARY: This document rescinds the notice published in the Fed- 
eral Register on October 16, 1992, delaying the effective date of the final 
Customs Regulations amendments relating to duty-free stores. The 
duty-free store regulations were published in the Federal Register as 
T.D. 92-81 on August 20, 1992, with an effective date of October 19, 
1992. The effect of this document rescinding the delay of effective date is 
to make the duty-free store regulations effective as of the original effec- 
tive date, October 19, 1992. 


EFFECTIVE DATE: The October 16, 1992 notice delaying the effective 
date of T.D. 92-81 is rescinded as of May 20, 1993. T.D. 92-81 became 


effective on October 19, 1992. 


FOR FURTHER INFORMATION CONTACT: Michael Jackson, Office 
of Cargo Enforcement and Facilitation, (202-927-0510). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 20, 1992, Customs published a final rule document in the 
Federal Register (57 FR 37692) amending the Customs Regulations to 
designate duty-free stores as a new class of Customs bonded warehouse. 
The regulations incorporated operating procedures for the administra- 
tion of these facilities. The final rule was published as T.D. 92-81. The 
final rule was published after a notice of proposed rulemaking was pub- 
lished on May 5, 1991 in the Federal Register (56 FR 22833) and the 
comments that were solicited from that notice were carefully reviewed 
and analyzed. The effective date of T.D. 92-81 was set forth in the 
August 20, 1992 Federal Register document as October 19, 1992. 

In letters dated October 6 and 13, 1992, a major trade association 
voiced a number of concerns with respect to the final rule. Prompted by 
these correspondences, Customs determined that it should delay the ef- 
fective date of the final rule to review several important aspects of the 
rule. Accordingly, Customs published a document in the Federal Regis- 
ter (57 FR 47409), delaying the effective date of the final rule until fur- 
ther notice. 
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While Customs has further reviewed aspects of the duty-free store 
rules including a recent survey of a sampling of duty-free stores around 
the country, Customs has determined that the indefinite suspension of 
the effective date of T.D. 92-81 is inoperative based upon a reading of 
Natural Resources Defense Council Inc. v. U.S. Environmental Protec- 
tion Agency, 683 F.2d 752 (3d Cir. 1982) and Environmental Defense 
Fund Inc. v. Anne M. Gorsuch, 713 F.2d 802, 815 et seq. (D.C. Cir. 1983). 
Accordingly, by this document, Customs is rescinding the delay of effec- 
tive date published on October 16, 1992, and is providing notice that the 
effective date of T.D. 92-81 is October 19, 1992. 

It should be noted, however, that in recognition of the publication of 
the delay of effective date and the fact that some duty-free store opera- 
tors may have relied on that document, Customs assures duty-free store 
operators that Customs will not take adverse action against any party 
for failure to comply with the duty-free store regulations for 90 days 
from the date of publication of today’s notice in the Federal Register. Cf. 
Heckler v. Community Health Services, Inc., 467 U.S. 51, 60-61 (1984). 


Dated: May 13, 1993. 


JOHN B. O’LouGHLIN, 
Acting Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, May 20, 1993 (58 FR 29349)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-70) 
UNITED STATES, PLAINTIFF v. JAC NaTorI Co., LTD., DEFENDANT 
Court No. 90-08-00445 
[Defendant’s motion to dismiss complaint or strike portions thereof denied. ] 
(Dated May 12, 1993) 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbren- 
cis); and Office of Regional Counsel, U.S. Customs Service (I. David Krawet), of counsel, 
for the plaintiff. 

Irving A. Mandel and Thomas J. Kovarcik for the defendant. 


MEMORANDUM AND ORDER 


AQuILINO, Judge: In this action brought by the government pursuant 
to 28 U.S.C. § 1582 to recover penalties and duties under 19 U.S.C. 
§ 1592, the defendant, citing CIT Rules 9(b), 12(b)(5), 12(f) and 12(h), 
has interposed a motion 


(1) to dismiss the Complaint in its entirety for failure to state a 
claim upon which relief can be granted because the Customs Serv- 
ice failed to perform the condition precedent, i.e., furnishing the de- 
cision in the underlying administrative penalty proceeding; (2) to 
dismiss the fraud claim for facial insufficiency because of failure to 
plead fraud with particularity; (3) to dismiss the fraud claim for fa- 
cial insufficiency for failure to plead the proper intent required to 
establish fraud; (4) to dismiss the duty claim for facial insufficiency 
and failure to comply with the statute of limitations; (5) to dismiss 
all penalty claims for failure to comply with the statute of limita- 
tions; (6) to dismiss the Complaint in its entirety because the evi- 
dence of alleged violations was illegally obtained; and (7) to strike 
irrelevant references to certain persons in the allegations of the 
complaint as slanderous.1 


1 Defendant’s Motion to Dismiss Complaint, pp. 1-2. This motion further postulates that “the prosecution of this 
action is itself a fraudulent violation of the Customs laws” and “justice demands that the defective complaint be dis- 
missed and sanctions imposed against the Government pursuant to Rule 11 to prevent further harassment of Natori 
and other importers.” Jd. at 2. 
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I 


For the purposes of a motion such as this, the material allegations of 
the complaint are taken as admitted and are to be liberally construed in 
favor of the plaintiff. E.g., Jenkins v. McKeithen, 395 U.S. 411, 421-22, 
reh’g denied, 396 U.S. 869 (1969), and cases cited therein. With this rule 
in mind, the complaint herein alleges, among other things, that the de- 
fendant New York corporation is engaged in the business of importing 
wearing apparel into the United States from the Republic of the Philip- 
pines and that: 


6. On September 4, 1985, defendant entered or * * * caused to 
be entered * * * various articles of wearing apparel * * * under 
cover of five consumption entries: 85-500211-4; 85-500208-8; 
85-500152-6; 85-500207-5; and 85-500234-7. On that same date, 
the U.S. Customs Service * * * examined the merchandise covered 
by these entries and determined that each entry (1) contained mer- 
chandise that was not declared on the entries and for which no visa 
had been obtained, and (2) did not contain merchandise that was 
declared on the entry documentation. 

7. The documents, written or oral statements, acts and/or omis- 
sions made in connection with the entries referred to in paragraph 
6 above were false because they misdeclared the merchandise that 
was actually covered by each entry and because all the merchandise 
was represented as being covered by a visa, when in fact, a visa had 
not been secured for some of the merchandise. 

8. The false statements, acts, and/or omissions, referred to 
were material because they had the potential to affect the liability 
for customs duties and to allow the importation of restricted mer- 
chandise without a proper visa. 

The complaint further avers steps taken by Customs to investigate the 
specified entries, which allegedly led to discovery of some 91 other un- 
lawful entries and issuance of pre-penalty and penalty notices to the de- 
fendant. Asserting violations of 19 U.S.C. § 1592, the complaint prays in 
count I for $32,859.04 in penalties for gross negligence; for $16,429.52 
in count II based on negligence; and for $5,284,000.00 in count III as a 
result of fraud. In addition, count IV prays for recovery of lost duties 
amounting to $1,054,779.00. 


* * * 


II 


According to the plaintiff, penalty notices were issued to Jac Natori 
Co. on December 9, 1988 and March 3, 1989. Section 1592(b)(2) pro- 
vides, in part, that, upon receipt of a written penalty claim from Cus- 
toms, a person 


shall have a reasonable opportunity under section 1618 * * * to 
make representations, both oral and written, seeking remission or 
mitigation of the monetary penalty. At the conclusion of any pro- 
ceeding under such section 1618, the appropriate customs officer 
shall provide to the person concerned a written statement which 
sets forth the final determination and the findings of fact and con- 
clusions of law on which such determination is based. 
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After receipt of those notices, Natori formally petitioned for relief. 
However, before disposing of the response(s), the Service issued another 
notice of penalty (in July 1989), from which the company also sought re- 
lief. Customs denied all the petitions in February 1990, notifying Natori 
on March 8, 1990 that it had seven days to file a supplemental petition 
for relief pursuant to 19 C.F.R. § 171.33. 

Defendant’s reply memorandum indicates that a supplemental peti- 
tion was filed, albeit on March 23, 1990, followed by a second supple- 
mental petition on August 14, 1990. The former was denied by the 
Service, while the second remains undecided, leading the defendant to 
argue that this lawsuit is premature and should be dismissed. It cites 
United States v. One Red Lamborghini, 10 CIT 7, 9, 625 F.Supp. 986, 
988, vacated as moot, 10 CIT 654 (1986), in which the court refers to 
grant of a motion to dismiss a counterclaim because “the United States 
may not bring an action under section 592 against an importer who has 
pending a petition for mitigation or remission under 19 U.S.C. § 1618 
before a final determination is provided to the importer pursuant to sec- 
tion 592(b)(2)”. In that case, however, the original request for remission 
or mitigation pursuant to section 1618 was pending when the govern- 
ment brought suit. See 10 CIT at 8-9, 625 F.Supp. at 988. In this action, 
there has been administrative resolution of such requests, and this 
court cannot conclude on the motion presented that petitioner Jac 
Natori Co. did not have a reasonable opportunity to be heard within the 
meaning of the above statute. Cf. United States v. Modes, Inc., 13 CIT 
780, 723 F.Supp. 811 (1989); United States v. Ross, 6 CIT 270, 574 
F.Supp. 1067 (1983). Moreover, if defendant’s characterization of the 
August 13 request as a “second supplemental petition” is well-taken, it 
failed to pay all penalties and duties claimed to be due and therefore did 
not meet the condition precedent to decision of such a petition under 19 
C.F.R. § 171.33(c)(1). Finally, “[nJo action shall be taken on any petition 
if the civil liability has been referred to the Department of Justice for 
institution of legal proceedings”2, and, in any event, “failure to provide 
adequate notice or opportunity to participate at the administrative level 
is generally not perceived as a jurisdictional prerequisite to an enforce- 
ment action brought by the agency.” United States v. Priority Products, 
Inc., 793 F.2d 296, 300 (Fed.Cir. 1986). 


Ill 


CIT Rule 9(b) requires that in “all averments of fraud or mistake, the 
circumstances constituting fraud or mistake shall be stated with par- 
ticularity.” It is designed to provide defendants with adequate notice: 
“the rule assures that a defendant will be alerted to the particular trans- 
actions in question and be able to mount an effective and meaningful 
defense.” United States v. F.A.G. Bearings Corp., 7 CIT 8, 9 (1984). The 


219CF R. § 171.24. See United States v. Modes, Inc., 13 CIT 780, 782 n. 1, 723 F.Supp. 811 n. 1 (1989). With regard to 
the March notice of seven days for any further request, section 171.12(e) of Title 19, C.F.R. provides that, if a penalty is 
assessed under section 1592, and fewer than 180 days remain of the period of limitation, Customs may shorten the time 
for the filing of a petition for relief to as few as seven days. 
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rule, however, must be read in conjunction with Rule 8(a)(2), which re- 
quires ”a short and plain statement of the claim showing that the 
pleader is entitled to relief.” Accordingly, Rule 9(b) does not require the 
pleading of detailed evidentiary matter. United States v. Scope Imports, 
Inc., 10 CIT 410 (1986), citing 2A Moore’s Federal Practice 9.03, at 9-28 
to 9-30 (1979). See also United States v. Priscilla Modes, Inc., 9 CIT 598, 
599 (1985); 5 Wright & Miller, Federal Practice and Procedure § 1298, 
at 617-21 (1990). Finally, the 


sufficiency of a fraud pleading also varies with complexity of the 
transaction in question. When the issues are complicated or the 
transactions cover a long period of time, courts tend to require less 
of the pleader. 


Id. at 646-47 (citations omitted). 

In the complaint at bar, the plaintiff identifies the defendant and its 
owners and alleges, with several exceptions3, “the time, place and con- 
tents” of the alleged misrepresentations, to wit, the dates of entry, entry 
numbers, port of entry, entered value and appraised value. The com- 
plaint further alleges in paragraph 15 that the 


documents, written or oral statements, acts and/or omissions made 
in connection with the entries referred to * * * were false in that de- 
fendant understated the purchase price and/or value of the mer- 
chandise, did not declare assists (purchases of materials and 


services) provided to FFI [international], and did not reflect addi- 
tional costs with respect to its purchases from FFI. 


Paragraph 28 avers that the false statements, acts, or omissions were 
made knowingly by the defendant and identifies in Exhibit A the duties 
paid, the duties due, the revenue loss and the domestic forfeiture value 
of each entry. 

These allegations lead the court to find that the plaintiff has pleaded 
with sufficient particularity to enable the defendant to respond. See, 
e.g., United States v. Valley Steel Products Co., 12 CIT 1161, 1162-63 
(1988); United States v. Priscilla Modes, Inc., 9 CIT at 599-600. Indeed, 
unlike other actions in federal court where a party is first apprised of 
claims of fraud upon service of the pleadings thereon, actions like this 
one necessarily entail administrative proceedings beforehand. 


A 


The defendant claims the “defective allegations of fraud” as a basis 
for its request that references in the complaint to Natori family mem- 
bers be stricken, arguing, among other things, that they are “vague and 


3 Exhibit A to the complaint lists 93 entries, two of which do not indicate dates and entry numbers and another which 
lacks an entry date. These particular shortcomings, however, do not warrant dismissal of the entire pleading. 
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totally irrelevant”4. However, the relationship between the defendant, 
those who closely hold that corporation and its primary supplier could 
prove to be material. See, e.g., Generra Sportswear Co. v. United States, 
905 F.2d 377 (Fed.Cir. 1990). As motions to strike are a drastic remedy 
not favored5 when, as here, the movant has failed to show that the chal- 
lenged allegations amount to “flagrant disregard”6 of the rules, the re- 
lief the defendant prays for need not be granted. 


B 


The defendant contests the sufficiency of the complaint regarding in- 
tent, arguing that in order to state a claim under section 1592(a) the gov- 
ernment is required to plead and prove that the defendant specifically 
intended to defraud the revenue of the United States.7 The statute, how- 
ever, prohibits the entry of merchandise “[w]ithout regard to whether 
the United States is or may be deprived of all or a portion of any lawful 
duty” by any person “by means of—(i) any document, written or oral 
statement, or act which is material and false, or (ii) any omission which 
is material”8. See United States v. Valley Steel Products Co., 12 CIT at 


4 Defendant’s Motion, p. 27. It states at page 28 that these 

allegations may initially appear to be relevant and innocuous. However, consideration of the vague language con- 
tained therein and of the defective allegations of fraud appearing elsewhere in the complaint reveal them to be 
another predicate act in the pattern of Customs” continuous harassment of Natori throughout this matter. Read 
together with that branch of the instant motion to dismiss the fraud count of the complaint for legal insufficiency 
pursuant to Rule 9(b), it is obvious that the Government made the personal references sought to be stricken for the 
purpose of publicly slandering Natori. In short, the Government is insinuating that Natori family members com- 
mitted wrongdoing by associating them with the baseless allegations of fraud contained in the complaint. 


5 See, e.g., Beker Industries Corp. v. United States, 7 CIT 199, 200, 585 F.Supp. 663, 665 (1984). 
6 Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 932, 934 (1986). 


7 See Defendant’s Reply Memorandum in Further Support of Motion to Dismiss Action, p. 8: It attempts to rely on 
guidelines to “be applied by Customs officers in pre-penalty proceedings and in determining the monetary penalty as- 
sessed in the penalty notice.” 19 C.F.R. Part 171, App. B. But they are “intended to provide internal guidance to Cus- 
toms employees, and are not a part of the Customs Service Regulations.” T.D. 89-83, 23 Cust. Bull. & Dec. 395, 396 
(1989). Furthermore, effective October 6, 1989, the Service revised the definition of fraud in its guidelines 

by removing the requirement that intent to defraud the revenue of the United States be proven as an element of the 
violation. This change brings the Customs guidelines into conformity with the current legal requirements applica- 
ble to the Government’s burden of proof in civil fraud cases. Under the new definition, the critical element neces- 
sary to prove the violation is the intent to commit the fraudulent act or omission. 


Id. at 395. In response to a comment on this revision, it stated: 

Since section 1592 is a civil statute, the elements of fraud that must be established for penalties thereunder dif- 
fer in some respects from those relating to criminal fraud. The required element of intent in civil fraud cases is 
intent that a representation be made, that it be directed to a particular person or class of persons, that it convey a 
certain meaning, that it be believed and that it shall be acted upon in a certain way. 

By amending the definition of fraud under the guidelines, Customs merely is adhering to the general principle 
applied in civil fraud cases that “the intent which becomes important is the intent to deceive, to mislead, to convey 
a false impression.” Thus, the intent under the new definition is directed to the making of the false representation 
or omission, as opposed to causing the consequences of such representation or omission (e.g., duty loss, quota viola- 
tion, etc.). 


Id. at 397. 

Be that as it may, even under the earlier standard, that an accused “did knowingly, willfully, and unlawfully make 
and cause to be made a material false and fraudulent statement” was held to be sufficient to establish the requisite 
fraudulent intent. United States v. Daewoo Int’l (America) Corp., 12 CIT 889, 896, 696 F.Supp. 1534, 1541 (1988), modi- 
fied, 13 CIT 76, 704 F. Supp. 1067 (1989). 


8 19 U.S.C. § 1592(a). Earlier versions of the statute included such phrases as “with design to evade the duties”, 1 
Stat. 677, § 66 (1799), and “intent to defraud the revenue”, 18 Stat. 186, § 12 (1874). The defendant refers to United 
States v. Ven-Fuel, Inc., 758 F.2d 741 (ist Cir. 1985), arguing that it “supports the proposition that Congress intended 
to utilize the intent factors already built into the pre-1978 version of 1592.” Defendant’s Reply Memorandum, p. 9. 

At issue in that case was whether simple negligence could be the basis of a violation of the 1970 version of section 
1592. In holding that the defendants could be found liable, the court of appeals traced the intent requirement, conclud- 
ing that as long ago as 1799 “something less than specific intent” was required. 758 F.2d at 754. See also United States v. 
Five Casks of Files, 25 F.Cas. 1095, 1096 (S.D.N.Y. 1840) (No. 15,112) (“if, without mistake of fact, they make an entry 
in their invoice contrary to the law, it must be regarded as intentional; and, if tending to defraud the revenue that intent 
must be ascribed to the false invoice”); United States v. Wagner, 434 F.2d 627, 628 (9th Cir. 1970) (“knowing intent” not 
required for forfeiture under 19 U.S.C. § 1592 (1970)). In short, the defendant cannot support its contention that 
“(uJnder the old definition of fraud, the Government was obliged to plead and prove that the importer knowingly de- 
prived Customs of revenue.” Defendant’s Reply Memorandum, p. 8. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 22, JUNE 2, 1993 


1162. As the complaint alleges that the defendant “knowingly made 
each of the false statements, acts, or omissions * * * which resulted in 
the entry or introduction of merchandise into the commerce of the 
United States by means of fraud and in violation of 19 U.S.C. 
§ 1592(a)”9, that those “false statements, acts, and/or omissions * * * 
were material because they had the potential to affect the liability for 
customs duties”10 and that “as a result of defendant’s material false 
statements, acts, and/or omissions, the United States was deprived of 
$1,054,779.00 in lawful duties”11, the court cannot conclude that this 
pleading is facially insufficient. See, e.g., United States v. Scope Imports, 
Inc., 10 CIT at 410; United States v. Priscilla Modes, Inc., 9 CIT at 
598-99. See also Kennedy, Civil Penalty Proceedings Under Section 592 
of the Tariff Act of 1930, 10 Fordham Int’1L. J. 147, 182-84 (1986-1987). 

The defendant also urges the court to dismiss the fraud claims as 
“based on areduced standard of proof effectuated on October 6, 1989” in 
violation of the ex post facto clause of the U.S. Constitution. However, 
that clause “forbids * * * penal legislation which imposes or increases 
criminal punishment for conduct lawful previous to its enactment” 12 
and “has no relation to retrospective legislation of any other descrip- 
tion.” Bankers Trust Company v. Blodgett, 260 U.S. 647, 652 (1923), cit- 
ing Johannessen v. United States, 225 U.S. 227, 242 (1912). Customs 
fraud was not lawful prior to the guidelines, nor is the statutory pro- 
scription penal. It is “rather to be regarded as remedial in * * * charac- 
ter, and intended to prevent fraud, suppress public wrong and promote 
the public good.” One Hundred and Twenty-Five Baskets of Champagne 
v. United States, 70 U.S. 116, 121, 3 Wall. 114, 145 (1865). See also 
United States v. Valley Steel Products Co., 14 CIT 14, 729 F.Supp. 1356 
(1990); United States v. Gordon, 10 CIT 292, 634 F.Supp. 409 (1986). In 
fact, since the definition of fraud is based upon judicial decisions!3, it is 
not subject to the constitutional ban on ex post facto legislation. Ross v. 
Oregon, 227 U.S. 150, 162-64 (1913). 


C 


The defendant also challenges the fraud claims on the ground that the 
plaintiff fails to plead date(s) of discovery. 

Section 1621 of Title 19, U.S.C. provides that actions for fraud under 
1592 be instituted “within five years after the time when the alleged of- 
fense was discovered”.14 This court is not convinced that this section 
must be construed as an element of the claim pleaded15, but the plaintiff 
herein does plead facts relating to discovery of the offenses. The com- 


9 Complaint, para. 28. 
Id., para. 16. 
Id., para. 17. 
Harisiades v. Shaughnessy, 342 U.S. 580, 594 (footnote omitted), reh’gs denied, 343 U.S. 936 (1952). 
13 See, e.g., O.C.0.D. 90-1 (Dec. 5, 1989). 
141p causes of action based on negligence or gross negligence, time runs from the date on which such occurs. 
15c¢ United States v. Gordon, 7 CIT 350, 352 (1984). 
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plaint states in paragraphs 6 and 14 that Customs began an audit of de- 
fendant’s 1981-82 records after the discovery on September 4, 1985 of 
false entry statements. Taking these allegations as true for purposes of 
the instant motion, that is the date the government’s time began to run. 
Cf. Hodges v. H & R Investments, Ltd., 668 F.Supp. 545, 551 (N.D. Miss. 
1987) (to support a claim under section 12(2) of the Securities Act of 
1933 “the duty is to plead facts showing that the claim is within the stat- 
ute and not to plead conclusory allegations to that effect.”). As for defen- 
dant’s allegation that any fraud should have been discovered earlier, the 
court may not grant a motion to dismiss “to the extent it is based on un- 
supported or disputed factual allegations” 16, which is the case here. 


IV 
Defendant’s motion to dismiss plaintiff’s claim for duties is based on 


the argument that the applicable statute of limitations is 19 U.S.C. 
§ 1521, which provides: 


If the appropriate customs officer finds probable cause to believe 
there is fraud in the case, he may reliquidate an entry within two 
years (exclusive of the time during which a protest is pending) after 
the date of liquidation or last reliquidation. 


Under this section, the defendant contends plaintiff's duty claim be- 
cause stale as of September 1987, two years after the date of of discovery 
of the alleged fraud.17 

The plaintiff responds that section 1521 is not applicable in actions 
for restoration of duties pursuant to 19 U.S.C. § 1592(d), arguing in- 
stead that no statute of limitations applies to such claims. The govern- 
ment took the same position in United States v. Blum, 11 CIT 316, 660 
F.Supp. 975 (1987), in which this court was called upon to determine 
whether subsection (d)18 provided Customs with an independent cause 
of action for recovery of duties. In concluding that it did not, the court 
relied, in part, on the fact that the Customs Procedural Reform and Sim- 
plification Act of 1978, Pub. L. No. 95-410, 92 Stat. 888, had not pre- 
scribed a period of limitation thereof much as that statute amended 
section 621 of the Tariff Act to conform to the newly-enacted gradations 
of culpability for the monetary penalties. 11 CIT at 322, 660 F.Supp. at 
380. The Court of Appeals for the Federal Circuit reversed, holding that 
that subsection does constitute an independent cause of action, even 
against parties who have not themselves violated subsection (a) of 1592, 


167¢. at 351, citing United States v. R.I.T.A. Organics, Inc., 487 F.Supp. 75, 78 (N.D. Ill. 1980). 


17 The defendant seemingly confuses section 1521 with the discovery rule of section 1621. The former delimits the 
liquidator while the latter restricts the seeking of relief in court. Furthermore, the pleadings do not indicate when the 
entries at issue were last reliquidated, if at all. Therefore, even if the court were to hold that section 1521 applies to 
restoration of duties under section 1592(d), the court could not dismiss this action on the papers at hand. Cf. United 
States v. Appendagez, Inc., 5 CIT 74, 81, 560 F.Supp. 50, 55-56 (1983). 


18The language of this subsection is as follows: 


Deprivation of lawful duties. — Notwithstanding section 1514 of this title, if the United States has been deprived 
of lawful duties as a result of a violation of subsection (a) of this section, the appropriate customs officer shall re- 
quire that such lawful duties be restored, whether or not a monetary penalty is assessed. 
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but that court did not and has not intimated what period of limitation, if 
any, applies thereto. See United States v. Blum, 858 F.2d 1566 (Fed.Cir. 
1988). 

Be that as it may, in regard to defendant’s instant position, section 
1514(c)(2) provides that liquidation is final as to all parties unless a pro- 
test is filed within 90 days, with some exceptions: They include volun- 
tary liquidation by a customs officer under section 1501, filing of a 
petition by a domestic interested party under 1516, reliquidation due to 
error under section 1520, and reliquidation under 1521 because of sus- 
pected fraud, which, as stated above, permits reliquidation within two 
years. Such reliquidations are protestable events. See 1 Sturm, Customs 
Law and Administration 9.4, at 16 (3d ed. 1990). See also United States 
v. Sherman & Sons Co., 237 U.S. 146, 154 (1915); A.N. Deringer, Inc. v. 
United States, 59 Cust.Ct. 148, 149, C.D. 3101, 272 F.Supp. 987, 988 
(1967); 19 U.S.C. § 1514(a)(5). Thus, a reliquidation under section 1521 
becomes final within 90 days unless a protest is filed under section 1514. 
But section 1592(d) applies, notwithstanding 1514’s conclusive finality, 
for its purpose is not liquidation but restoration of lawful duties. See, 
e.g., United States v. Ross, supra, 6 CIT at 271 n.1, 547 F.Supp. at 1068 
n.1 (1983). See also Customs Procedural Reform Act of 1977: Hearings 
on H.R. 8149 and H.R. 8222 Before the Subcomm. on Trade of the House 
Comm. on Ways and Means, 95th Cong., 1st Sess. 46, 57-58 (1977) 
(statement of Hon. Robert E. Chasen, Comm’r of Customs: “We inter- 
pret the subsection as allowing the Government to collect all duties * * * 
even though liquidation of the entries involved would have become ‘fi- 
nal’ and not subject to challenge or reliquidation under any other provi- 
sion of law”); Kennedy, supra, 10 Fordham Int’! L. J. at 201 n. 313 
(section 1521 and 1514(c)(2)(A) “govern reliquidation, not duty collec- 
tion”). Cf. United States v. Godinez, 922 F.2d 752, 755 (11th Cir. 1991) 
(liquidation under section 1521 is an administrative matter not relevant 
in criminal proceedings under 18 U.S.C. § 541). In sum, if any statute of 
limitations governs 19 U.S.C. § 1592(d), it is not the one the defendant 
perceives. Moreover, courts have held that perception of time limita- 
tions on actions of the sovereign must be clear19, which is hardly the 
case here. 


V 


In view of the foregoing, defendant’s motion to dismiss the complaint 
or to strike portions thereof cannot be granted on any of the grounds 
posited. The motion must therefore be, and it hereby is, denied. 

The defendant shall answer the complaint in accordance with CIT 
Rule 12(a), and the parties shall have until September 3, 1993 to engage 
in discovery and to present a proposed pretrial order. 


19% g., E.I. DuPont de Nemours & Co. v. Davis, 264 U.S. 456, 462 (1924), and cases cited therein. 
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OPINION 


REstTanlI, Judge: This matter is before the court on a motion for injunc- 
tion, pursuant to 19 U.S.C. § 1516a(c)(2) (1988), of liquidations of 
entries subject to antidumping duties.! Judgment has previously been 


entered for the plaintiffs and has become final for purposes of publica- 
tion of notice of the court’s decision, in accordance with 19 U.S.C. 
§ 1516a(e)2 and Timken Co. v. United States, 8 Fed.Cir.(T)_ ss, 
893 F.2d 337, 340 (1990). As a preliminary matter, the court notes it 
always has jurisdiction with respect to the effect of its judgments, 
contrary to defendant’s assertion that publication of the Federal Regis- 
ter notice pursuant to 19 U.S.C. § 1516a(e) cuts off jurisdiction. There 
is no support for defendant’s argument. The issues to be resolved are 
whether two of the four traditional factors for granting injunctive relief 
are met. Likelihood of success on the merits is no longer an issue, and 
defendant does not oppose the injunction on the grounds of lack of 
irreparable harm. The only remaining factors to be considered balance 
of hardships and the public interest. 

As indicated, plaintiffs were successful on the merits of this action. 
Holmes Products Corp. v. United States, 16CIT__, 795 F. Supp. 1205 


1 As judgment has been entered, a permanent rather than a preliminary injunction is sought. 
2 19 U.S.C. § 1516a(e) reads as follows: 
(e) Liquidation in accordance with final decision 
If the cause of action is sustained in whole or in part by a decision of the United States Court of International 
Trade or of the United States Court of Appeals for the Federal Circuit — 


(1) entries of merchandise of the character covered by the published determination of the Secretary, the 
administering authority, or the Commission, which is entered, or withdrawn from warehouse, for consum; 
tion after the date of publication in the Federal Register by the Secretary or the administering authority of a 
notice of the court decision, and 

(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this section, 

shall be liquidated in accordance with the final court decision in the action. Such notice of the court decision shall 
be published within ten days from the date of the issuance of the court decision. 


19 U.S.C. § 1516a(e) (1988). 
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(1992). On remand, after double counting was eliminated, ade minimis 
antidumping margin resulted. The remand determination was affirmed 
in Holmes Products Corp. v. United States, Slip Op. 92-203 (Nov. 12, 
1992) and no appeal was taken. Notice of the final determination and 
resulting revocation of the antidumping order was published in the Fed- 
eral Register. Oscillating and Ceiling Fans from the People’s Republic of 
China, 58 Fed. Reg. 6,474 (Dep’t Comm. 1993) (notice of court decision 
and revoc. of antidumping duty order on oscillating fans). The published 
notice made clear that Commerce would not give retroactive effect to the 
determination because an injunction under 19 U.S.C. § 1516a(c)(2) had 
not been issued, and therefore the first administrative review would 
continue with the possibility of imposition of duties. Plaintiffs then 
moved for an injunction to give retroactive effect to the court’s judg- 
ment. Plaintiffs’ reason for not acting sooner was its assumption that 
the revocation of the antidumping order would apply retroactively, 
without the necessity of an injunction, based on the position taken by 
Commerce in Sonco Steel Tube Div. v. United States, 12 CIT 990, 698 F. 
Supp. 927 (1988). 

The government’s position in Sonco was that an injunction is not 
needed to give full retroactive effect to a court order which totally ne- 
gates an affirmative dumping finding, if the first administrative review 
of the antidumping order is not complete. Jd. at 993, 698 F. Supp. at 
929-30.3 At the time of the injunction it was unclear whether Sonco’s 
duty rate would be changed or whether it would be excluded from the 
order. Therefore, the court was not required to address directly defen- 
dant’s stated position. Jd. at 995, 698 F. Supp. at 931. Nonetheless, de- 
fendant was well aware that the court considered and restated 
defendant’s position as to revocation prior to administrative reviews in 
the published opinion in Sonco. Defendant did not advise the court at 
that time that defendant’s position was incorrect. Defendant asserts 
now, however, that this was never Commerce’s position. As defendant’s 
attorneys in this action were not involved in Sonco, and the court has no 
reason to believe defendant misstated its true position at the time of the 
Sonco decision, the court assumes that at some time thereafter Com- 
merce realized that the position taken in Sonco resulted in a conflict 
with the statute. In fact, plaintiffs here do not disagree that § 1516a(e) 
requires an injunction in order to give full retroactive effect to a court 
order negating a dumping finding. 

In assessing both the balance of hardships and the public interest, the 
court must consider the effects of a request for an injunction at this 
point in the proceedings and whether plaintiffs should bear the full 
brunt of the timing problem. For their part, plaintiffs assert that they 
should not be penalized because of defendant’s change in position. 


3 Plaintiffs cite other administrative determinations in support of the view that this is a longstanding Commerce De- 
partment practice. Those determinations are inconclusive as they do not indicate whether or not injunctions were is- 
sued. See, e.g., Pads for Woodwind Instrument Keys from Italy, 51 Fed. Reg. 40,239, 40,239-40 (Dep’t Comm. 1986) 
(partial revoc. of antidumping duty order). 
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Plaintiffs state they were in doubt as to what Commerce would do, but 
this indicates that the published notice was not a surprise, and plaintiffs 
could have sought clarification earlier. 

Furthermore, the fact that suspension by operation of law was in ef- 
fect does not entirely excuse the delay in filing the motion.4 Suspension 
resulted from the affirmative dumping finding and the fact that the time 
for requesting the first administrative review had not expired at the 
time of the judgment. See 19 U.S.C. § 1673d(c)(4) (1988). In actuality, 
plaintiffs do not rely on the fact of suspension inasmuch as they ask the 
court to terminate suspension and order immediate liquidation. Defen- 
dant, on the other hand, asserts that timing is everything and it would 
have assented to an injunction had it been sought prior to judgment in 
this court.5 In fact, an injunction after judgment, but prior to publica- 
tion of notice of a final court decision in the Federal Register, has been 
granted in a case unrelated to the present action. See Asociacion Colom- 
biana de Exportadores v. United States (“Asocolflores”), 13 CIT 858, 724 
F. Supp. 969 (1989), aff'd, 8Fed.Cir.(T)__—, 916 F.2d 1571 (1990). The 
court notes, however, the unsettled state of the law at the time of 
Asocolflores. The issuance of an injunction prior to judgment is pre- 
ferred based on general principles of judicial economy and finality. Fur- 
thermore, as a matter, one cannot always count on an appeal to stave off 
finality for purposes of publication, as occurred in Asocolflores. See 13 
CIT at 861 & n.3, 724 F. Supp. at 971 & n.3. Nonetheless, even though 
plaintiffs did not act as soon as they should have, there are mitigating 
circumstances stemming from prior case law. Given the circumstances, 
the delay will be taken into account under the traditional injunction 
analysis and is not a complete bar to relief. 

As indicated, in deciding whether to grant the injunction, the court 
must weigh the prejudices and benefits to each of the parties resulting 
from issuance of the injunction. Plaintiffs would certainly gain the full 
benefit of their victory on the merits. They would avoid the first admin- 
istrative review, a not inconsiderable burden, as well as duties on the 
goods already entered.6 No other party would benefit from the injunc- 
tion. In addition, there is a certain incongruity in imposing duties based 
on arevoked order. The parties agree, however, that the statute permits 
this result in the absence of an injunction. 

The court notes that Lasko Metal Products, Inc., a member of the cor- 
responding domestic industry and the plaintiff in a related action, see 
supra n.4, attempted to intervene in this action immediately prior to 
oral argument on the motion for an injunction. The court took Lasko’s 


4 If, in the past and in other circumstances, the court has denied a § 1516a(c) injunction on the ground that suspen- 
sion was in effect, it was most likely at a time when the law was quite unsettled. It is clear at this time that a § 1516a(c) 
injunction is necessary to give retroactive effect to a court order. 


5 In other words, its position in Sonco was practical and equitable, though mechanically flawed. 


Apparently, some of the importers owing duties are related parties. At least one importer is a plaintiff. Even if no 
injunction is granted, reviews of merchandise entered after the notice of prospective revocation would not take place 
unless appeal of a related case brought by the domestic-industry petitioner resulted in reversal of the revocation at 
issue. There is such an appeal now pending. See Lasko Metal Products, Inc. v. United States, 16CIT__, 810 F. Supp. 
314 (1992), appeal docketed, No. 93-1242 (Fed. Cir. March 3, 1993). 
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motion under advisement and now hereby denies it. Lasko was well 
aware of the issues in this case and also of the fact that an injunction 
could be sought at any time. Its attempt to intervene was untimely. The 
court did permit Lasko to argue as amicus curiae on the issue of harm to 
the domestic industry. As only duties on entries for the period covered 
by the first administrative review are affected by plaintiffs’ motion, the 
court is not convinced that Lasko or any domestic party would suffer 
harm if plaintiffs avoided the first review and certain importers avoided 
paying duties resulting therefrom. 

There is some detriment, however, to the granting of the injunction. 
First, it would likely result in the need for a new published notice, which 
is of some inconvenience to defendant, but of greater concern is the dis- 
ruption to the scheme for publication of final court decisions. Second, a 
question would be raised as to whether publication of the decision would 
reactivate the domestic parties’ rights to challenge the remand determi- 
nation. See Freeport Minerals Co. v. United States, 3 Fed. Cir. (T) 114, 
119-20, 758 F.2d 629, 633-34 (1985) (ITA notice partially revoking an- 
tidumping finding is “determination” from which review may be 
sought). It is possible that any such rights, which now have been cut off, 
cannot be reactivated simply by making the court’s decision retroactive. 
As this issue has not been briefed, the court declines to decide it, but 
notes that granting an injunction under these circumstances may result 
in further litigation and some disruption. This potential, however, does 
not outweigh the hardship to plaintiffs that would be caused by failure 
to grant the injunction, particularly in a situation where plaintiff is not 
entirely responsible for the delay. 

The final factor to be considered is the public interest. The discussion 
applicable to the balance of hardships applies with equal force here. Al- 
though the court is concerned about the potential for disruption, there is 
a significant interest in avoiding continuation of cumbersome adminis- 
trative proceedings and imposition of duties based on a revoked order. 
In the future, parties should be aware of the need to seek injunctions 
prior to judgment, so that disruption will be avoided. 

In addition to an injunction giving retroactive effect to the judgment 
at issue, plaintiffs seek an order of immediate liquidation. Defendant 
also opposes this aspect of the motion, citing Timken, 8 Fed. Cir. (T) at 
___, 893 F.2d at 339. It does not appear to the court that Timken ex- 
pressly bars liquidation, as there is likely a “final court decision” within 
the meaning of 19 U.S.C. § 1516a(e) (providing for liquidation in accor- 
dance with a final court decision). Had the court consolidated both chal- 
lenges to the antidumping order, however, liquidation would not be 
appropriate because there would be no “final court decision.” See Tim- 
ken, 8 Fed. Cir.(T) at__, 893 F.2d at 339-40.7 The court hesitates to 
take irrevocable action based on a procedural posture caused by the deci- 


7 The related challenge to the order, Lasko, 16 CIT at , 810 F. Supp. at 314, is now on appeal. See supra n.4. Tim- 
ken provides that a decision which has been appealed from this court is not a “final court ‘Jecision.” 8 Fed. Cir. (T) at 
, 893 F.2d at 339. 
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sion not to consolidate. That decision was based on certain parties’ de- 
sires to move the challenges forward pursuant to different time 
schedules. The strange turn of events was not anticipated. Further- 
more, this issue was not briefed in any detail but was raised at oral argu- 
ment. The prudent course would appear to be to deny this aspect of the 
injunction request and to allow the parties to discuss appropriate proce- 
dures. If Commerce determines that immediate liquidation is not the 
proper course and plaintiffs believe they have a statutory right to imme- 
diate liquidation, or that liquidation is within the court’s discretion and 
the four-part test is satisfied, they may move for this particular relief. 

As there was no objection to the scope of plaintiff’s injunction order 
form, the court will utilize that form, except to indicate liquidation need 
not be immediate. 
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